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Authority to Establish a Credit Card Bank

QUESTIONS

1. Does Tenn. Code Ann. 8 45-2-1902 authorize agroup of individuasor an entity that does
not meet the satutory definition of adomestic or foreign lender or adomestic or foreign holding company
to organize, own or control acredit card bank under Tenn. Code Ann. 88 45-2-1901, et seq. (the “ Credit
Card Bank Act”)?

2. Is Tenn. Code Ann. § 45-2-1902 ambiguous on this issue?

3. Doesthe legidative history for Tenn. Code Ann. 88 45-2-1901, et seq., provide any
ass gancein determining whether thelegidatureintended for entities other than domestic or foreignlenders
or holding companies to be able to organize, own or control a credit card bank?

OPINIONS

1 No.

2. The gtatute, on itsface, does not support an interpretation that would alow any entity other
than adomestic or foreign lender or aholding company asthosetermsare defined in the statute to organize,
own or control acredit card bank.

3. Thelegidativehistory of the Credit Card Bank Act does not support the argument that the
Generd Assembly intended any organi zation besidesadomestic or foreign lender or aholding company
as those terms are defined in the statute to organize, own or control a credit card bank.

ANALYSIS
1. Authority to Own, Operate or Control a Credit Card State Bank

Thisopinion concernstheinterpretation of Tenn. Code Ann. 88 45-2-1901, et seg., the“ Credit
Card Bank Act.” Tenn. Code Ann. § 45-2-1902(a) provides:
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Subject to the provisions of this chapter and to the approval of the
commissioner, any domestic lender, foreign lender, or holding company
may organize, own, and control acredit card state bank on thetermsand
conditions provided in thispart. Notwithstanding the provisons of § 45-
2-607(11), astate bank may own up to one hundred percent (100%) of
the shares of a credit card state bank.

A credit card bank may engage only in credit card operations or the making of loans. Tenn. Code Ann.
§45-2-1902(d)(2). A credit card bank may not accept demand deposits or deposits that the depositor
may withdraw by check, nor any savingsor timedepositsof lessthan one hundred thousand dollars. Tenn.
Code Ann. § 45-2-1902(d)(2) and (3).

Asused in the Credit Card Bank Act, “domestic lender” means:

... any bank, savings and |oan association, savingsbank, or credit union
organized and supervised under the laws of this state or the United States,
which hasits principa place of businessin thisstate or any other business
organizationwhichisauthorized by law to accept depositsand makeloans
and hasits principa place of businessin this state].]

Tenn. Code Ann. 8 45-2-1901(4). “Foreign lender” means:

... any bank, savings and |oan association, savings bank, credit union,
organized or chartered under the laws of the United States, or any state
other than this state, or the District of Columbia, which hasits principal
place of business outside this state, or any other business organization
whichisauthorized by law to accept depositsand make commercid loans
and hasits principal place of business outside this state] ]

Tenn. Code Ann. 845-2-1901(5). “Holding company” means* any company that controlsadomestic or
foreignlender.” Tenn. Code Ann. 845-2-1901(6). “Domestic holding company” meansacompany that
controlsadomestic or foreign lender and hasitsprincipa place of businessinthisState. Tenn. Code Ann.
§ 45-2-1901(3).

The request indicates that two entities located in Tennessee have submitted requests to the
Department of Financia Ingtitutionsto form acredit card bank under thisstatute. The request indicates
that neither of these companiesisadomestic or foreign lender asdefined inthe Credit Card Bank Act.
Further, therequest indicates that neither company meetsthe definition of aholding company as defined
inthe statute. One company isregistered asadeferred presentment services provider, and the other isin
the process of obtaining alicenseasamoney transmitter. The question iswhether either of these entities
may own, operate or control a credit card bank under the Credit Card Bank Act.
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The fundamental role of a court in statutory interpretation is to ascertain and to effectuate the
legidature sintent. Jordanv. Baptist Three RiversHospital, 984 SW.2d 593 (Tenn. 1999). That intent
is primarily discerned from the language of the enactment. Halbert v. Shelby County Election
Commission, 31 SW.2d 246, 247 (Tenn. 2000). A statute must be construed so asto ascertain and give
effect to theintent and purpose of the legidation, cons dering the satute as awhole and giving wordstheir
common and ordinary meaning. Satev. Levandowski, 955 SW.2d 603 (Tenn. 1997). When construing
astatute, courts cannot giveit aforced or subtle construction in an effort to limit or extend the import of
the language. State v. Butler, 980 S.W.2d 359 (Tenn. 1998).

Ascited above, Tenn. Code Ann. § 45-2-1902(a) providesthat any “domestic lender, foreign
lender, or holding company” may establish acredit card bank under the statute. Materialsincluded with
the request suggest that other entities may form acredit card bank because the statute is permissive and
does not expressy prohibit other entities besdesthose enumerated in the statute from exercising the same
powers. But wethink thisissueiscontrolled by the principle of statutory construction that “expressio unius
e exclusodterius’ (theexpression of onethingimpliesthe exclusion of another). See Southernv. Bedler,
183 Tenn. 272, 293, 195 SW.2d 857 (1946). Under thisrule, “where aform of conduct, the manner of
its performance and operation, and the persons and thingsto which it refers are designated [in a statute]
thereisan inference that all omissions should beunderstood asexclusions.” 2A Sutherland Statutory
Construction 8§ 47.23 (4th ed. 1984 revision). Thisrule has been accepted and applied by Tennessee
courts. Phillips v. Tennessee Technological University, 984 SW.2d 217 (Tenn. 1998); Carver v.
Citizen Utilities Company, 954 SW.2d 34 (Tenn. 1997). Wethink that, by providingthat three different
defined entities— adomestic lender, aforeign lender, or aholding company — may organize, own and
control acredit card bank, the Genera Assembly meant to exclude entitiesthat fall outside these defined
terms from exercising the same powers.

Materidsincluded with therequest aso arguethat Tenn. Code Ann. 8 45-2-1902(e) supportsthe
contention that other entities besides adomestic lender, aforeign lender, or aholding company as defined
in the statute are authorized to establish a credit card bank. That statute provides:

A credit card state bank, unless the subsidiary of a domestic lender or
domestic holding company, shall either:

(1) Have, within one (1) year of the date it commences
operations, fifty (50) employeeslocated in thisstate devoted to the credit
card activities contemplated hereby; or

(2) Contract with aqudifying organization for the performance of
such services.

(Emphasis added). Theterm “qualifying organization” means:

... acorporation, partnership, or other entity which at dl times maintains
an office in the state of Tennessee, at which it employs at least one
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hundred (100) persons residing in this state, and which is directly
engaged in providing the following services, either for the qualifying
organization or on behdf of other domestic or foreign lenders or credit
card state banks:

(A) Thedigtribution of credit cards or other devices designed and
effective to access credit card accounts,

(B) The preparation of periodic statements of amounts due under
credit card accounts;

(C) Thereceipt from credit card holders of amounts paid on or
with respect to such accounts; and

(D) The maintenance of financia recordsreflecting the status of
such accountsfromtimeto time. “Qualifying organization” also includes
any domestic bank or credit card bank satisfying the employment and
activities requirements set forth in this paragraph.

Tenn. Code Ann. 8 45-2-1901(7) (emphasisadded). Wedo not think, however, that Tenn. Code Ann.
§45-2-1902(e), when read within the context of the entire statute, reflectsthe General Assembly’ sintent
todlow organizationsthat do not fal within the definition of “domegticlender,” “foreign lender,” or “holding
company” to organize, own and control acredit card state bank. Tenn. Code Ann. § 45-2-1902(¢)
appliesto acredit card state bank that is not the subsidiary of adomestic lender or adomestic holding
company. Within the context of the statute, the requirement would apply to credit card state banks that
are controlled by aforeign lender or aholding company that does not haveitsprincipa place of business
in Tennessee. We think a court would conclude that the intent of these provisionsis not to broaden the
classof organizationsthat may organize, own and control acredit card state bank, but to ensure that credit
card operations controlled by an out-of-state lender or holding company employ aminimum number of
people in Tennessee.

2. Ambiguity of the Statute

The next question iswhether Tenn. Code Ann. § 45-2-1902 unambiguoudly limitsthe authority to
organize, own, and operate acredit card state bank to adomestic lender, aforeign lender, or aholding
company asdefined by the statute. Based on the principles of statutory construction discussed above, we
think a court would reach this conclusion without having to resort to legidative history to determine the
meaning of the statute.

3. Effect of Legidative History

Findly, therequest askswhether thelegidative history of the Credit Card Bank Act providesany
ass stancein determining whether thelegidatureintended for entities other than domestic or foreignlenders
or holding companiesto be ableto organize, own or control acredit card bank. Onceit isdetermined that
the proper interpretation of astatuteisleft open to dispute, it isappropriateto turnto legidative history of
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the statute for guidance. Chapman v. Sullivan County, 608 S.W.2d 580 (Tenn. 1980). As discussed
above, wethink a court would conclude that the statute, on itsface, limitsthe authority to organize, own
or control acredit card bank to the entitiesit specifies. Inany case, thelegidative history doesnot clearly
reflect that the General Assembly intended to extend authority to organize, own or control a credit card
bank to other entities beyond those specified in the statute.

We have reviewed the transcripts of legidative history included with therequest. That history
includes severa statementsby legidatorsthat the Credit Card Bank Act wasintended to bring about [ower
interest ratesin Tennessee by alowing more competition. But the history nowhere clearly statesthat the
legidationwasintended to dlow any entity to establish acredit card state bank. Representative Rinks, who
sponsored the bill, noted:

.. . Many of Tennessee's bank holding companies saw their credit
operations moved out of Tennessee during consolidation because of the
lack of positive environment. Those banks which continue to maintain
operationsin Tennessee must constantly consider the impact of adverse
legidation and consider relocation options. In addition, several large
retailersmaintain card operationsin Tennessee and must be conscious of
thesefactorswhen deciding to locate facilitiesin Tennessee or expand
existing facilities.

House Commerce Committee April 20, 1993 (remarks of Representative Rinks). Thisstatement suggests,
firgt that bank holding companies— which are explicitly authorized to organize, own, and operate acredit
card state bank under the Credit Card Bank Act — should be encouraged to rel ocate or maintain credit
card operationsin Tennessee. Second, the statement suggeststhat, at thetimethe bill was considered,
retailerswere dready authorized to maintain some form of credit card operation in Tennessee and that the
General Assembly wished to encouragethemtolocate new or expand existing credit card facilitiesinthe
State. But it does not specify the authority under which retailerswerealready providing such servicesor
that the proposed hill wasintended to promote competition by authorizing any entity to establish acredit
card state bank. Asthis Office interpretsthe Credit Card Bank Act, that act broadens competition by
authorizing out-of -state lenders and hol ding companiesaswell asdomestic lendersand holding companies
to establish acredit card state bank. Thus, thisinterpretation is not inconsistent with the purpose of the
Credit Card Bank Act expressed inthelegidative history. Further, nothinginthelegidative history clearly
reflectslegidativeintent to authorize any organization beyond those specified inthe act to establish acredit
card state bank. For these reasons, wethink that legidative history of the Credit Card Bank Act does not
support theargument that the General Assembly intended any organization beyond those specifiedinthe
act to establish a credit card state bank.
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